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eral appearance should be to give the court jurisdiction over sub- 
sequent proceedings. 10 Much may be said in favor of the minor- 
ity doctrine. The majority holding can no longer be justified on 
the ground that a subsequent general appearance ratines a prior 
procedural contract. The contract theory of judgment is purely 
historical, archaic, and without logical foundation. 11 On the other 
hand, it is difficult to understand how a previous judgment, unsup- 
ported by authorized judicial proceedings, a "mere scrap of paper," 
not merely voidable, but void possibly upon its face, can be made 
valid by a subsequent appearance of the defendant. Even though 
the defendant also urges other grounds in support of his motion 
to vacate the judgment, it is hard to see how he can reasonably 
be held to have waived the objection of a total want of jurisdic- 
tion in the court at the time the judgment was entered. Such a 
view gives to defendant's appearance a retrospective effect validat- 
ing what was previously void. 12 H. A. M. 

Sales: Confusion in Use of Terms in Applying Doctrine 
of Potential Possession — The doctrine of potential possession, 
expounded and criticized in a former number of the California 
Law Review, 1 appears again in two cases involving sales of crops 
to be grown in the future. In Hogue-Kellogg Company v. Baker, 2 
defendant "sold" to plaintiff all the beans to be raised that year 
on defendant's land. It was expressly stated "that this contract 
is understood by both parties to pass title and constitute an abso- 
lute sale." A similar contract appears in Hamilton v. Klinke* 
and the parties thereto said, "It is mutually understood and agreed 
that this contract .... constitutes an absolute sale." 

The court, interpreting the contract in the first case, said, in 
reply to the seller's argument that the sale was void because it 
contemplated a completed sale of property not in existence, "We 
construe the contract to be executory. The mere fact that the 
writing provided that the contract should pass title and constitute 
an absolute sale .... should be held to mean only that title 
should be deemed to pass whenever the produce became a growing 
crop." To support this interpretation, the doctrine of "potential 
possession" was relied upon. 

In the second case, the same doctrine was employed to over- 
come the seller's argument that the contract was an agreement to 

««^ Cf ^ n - 8 i, sup J. a '. 6 , 98 note : also 33 Harvard Law Review, 960: May 
(1920) ; Correll y Grieder (1910) 245 111. 378, 92 N. E. 266, 137 Am. St. Rep 
3 £L'- Southern Bldg. and Loan Assn. v. Hallum (1894) 59 Ark. 583 28 S W 
420; Mills v. State (1858) 10 Ind. 114; Mayfield v. Bennett (1878) 48 la. 
194; Spencer v. Court of Honor (1913) 120 Minn. 422, 139 N. W. 815 

« 9i' 33 H arva , rd Law Review . 96 °. M ay, 1920, and cases there cited. 
336 40 N W 163 SUpr3 ' A1S ° Godfrey v> Valentin e (1888) 39 Minn. 

1 1 9 al -^ ia J^ w ,5 ev . iew - 14 °: see a,s °. Williston on Sales, §§ 133-7. 
I i$8£\ 3 1 920 > 32 Cal - A PP- Dec - 56. 190 Pac. 493. 
3 (1919) 29 Cal. App. Dec. 409, 183 Pac. 675. 
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sell, i. e., executory, and that therefore title did not pass. The 
court held that title did pass, 4 but that the crop went to the buyer 
subject to a chattel mortgage lien created by the seller in a third 
party's favor after the crop matured. 

A confusion is at once apparent. The one case holds that the 
contract is sufficiently "executory" in its nature to avoid being a 
nullity, sufficiently "executed" to allow nature to perform the act 
of appropriation required to pass title; 5 the second case holds that 
the contract was "executed" sufficiently to prevent the buyer from 
losing the interest vested in him when the contract was made, 
sufficiently "executory" so as not to extinguish the seller's power 
of creating third party interests before actual delivery. 6 

Contracts made, therefore, in California, 7 which depend upon 
potential possession for their validity, fall in a middle class between 
the purely executory and the executed. To employ those two 
terms exclusively in analyzing such contracts and to expect every 
legal consequence to follow which ordinarily is connected with 
those two terms in the usual contract of sale is to add to the 
analytical disorder already existing in a situation where legal 
terminology has failed to keep pace with the change in the con- 
cepts which such terminology is used to designate. 8 A contract 
for the sale of a future crop cannot be spoken of exclusively as 

4 The exact time title passed is not stated. Presumably it passed as in 
the previous case, supra, n. 2, "when the produce became a growing crop." 
This is in accord with the weight of authority in those states which still 
recognize the doctrine. Briggs v. United States (1892) 143 U. S. 346, 36 
L. Ed. 180, 12 Sup. Ct. Rep. 391 (sale of crop) ; Sawyer v. Gerrish (1879) 
70 Me. 254, 35 Am. Rep. 323 (sale of offspring of animal) ; Arques v. 
Wasson (1877) 51 Cal. 620, 21 Am. Rep. 718 (mortgage of crop); for fur- 
ther cases see 23 R. C. L. 1244, n. 3; 81 Am. St. Rep. 42 note. 

6 That is, where a bargain remains executory, and the goods are unspec- 
ified (as they would be where they were not yet in existence), some act of 
appropriation is necessary before title passes, in addition to a mere striking 
of the bargain. Williston on Sales, § 258 and cases there cited. 

6 Unless perchance, the lien was allowed through the operation of another 
rule, namely, that retention of possession by a seller after passage of title is 
fraudulent as to third parties under Cal. Civ. Code, § 3440. This fact was not 
mentioned in the decision and was evidently not the court's ratio decidendi. 
Furthermore, there is nothing in the report to show that, at the time the 
mortgage was executed, a delivery and change of possession of the crop was 
possible. 

7 It is not to be implied that the same may not be as true in other juris- 
dictions where the doctrine is still employed. 

8 The same situation arises in the so-called "grain elevator cases" wherein 
courts poise between "sale," "mutuum," and "bailment" in speaking of the 
relations between grower and depositary. It is submitted that the demand for 
exclusiveness in legal terms causes most of the difficulty in this class of cases 
See authorities collected and discussed in 6 American Law Review, 450. 

That the doctrine of potential possession has substantially changed is illus- 
trated by the consideration that originally, under the doctrine, a sale of crops 
to be grown in the future, if not a completed transaction in praesenti, at least 
passed title when the subject matter came into existence, such title relating 
back to the time of the original bargain. From the buyer's point of view 
the sale was executed. Nature alone could defeat it. Grantham v Hawlev 

QPty.Jty- 132 > " En «- ReP- R- 281; Petch v. Tutin (1846) 15 M. & W 
110, 153 Eng. Rep. R. 782. 
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a "sale," 9 nor as an agreement passing "present vested rights," 10 
nor simply as "an executory agreement." 11 The legal consequences 
of all three situations are involved. 12 The futility of an appeal 
by the buyer to the doctrine of potential possession for the pur- 
pose of proving that his purchase is an executed transaction, and 
likewise the futility of such an appeal by the seller to prove that 
he still owns and has the right of possession to his crop is illus- 
trated in the principal cases. The Uniform Sales Act cuts the 
Gordian knot by abolishing the doctrine entirely. 13 H. B. S. 

Sales: Effect of Payment by Check on Passage of Title 
— Three carloads of hogs were purchased, paid for by check upon 
delivery. It is clear that, aside from the use of the check, a "cash 
transaction was intended." The check was dishonored. In the 
interval between its acceptance by the seller and its dishonor the 
purchaser had shipped the hogs to the plaintiff, who disposed of 
them. The plaintiff brought this action of interpleader to deter- 
mine the rights of the original vendor and an attaching creditor 
of the original buyer. In the case of the South San Francisco 
Packing and Provision Company v. Jacobsen, 1 it was held that the 
title to the hogs remained in the original seller, and that he was 
entitled to the proceeds derived from a resale thereof, as against 
an attaching creditor of the original purchaser. 

The decision accords with justice and with the weight of 
authority, but the novelty of the facts in California would seem 
to make the principles involved worthy of comment. Today the 
intention of the parties to a sale of identified personalty deter- 
mines the passing of title. 2 Intention is the criterion. It is deter- 
mined through the overt acts of the parties, the terms of the 
contract, usages of the trade, together with other circumstances 
and conditions surrounding the sale. 3 

A cash transaction is a conditional sale, the inference being 
that title is not to pass until payment has been made. In cash 
transactions where a check is received in payment, the prevailing 
case law presumption (the Negotiable Instruments law being 
silent on the subject) 4 is that payment is made when the check is 



9 Wiant v. Hayes (1893) 38 W. Va. 681, 18 S. E. 807. 

10 Farmers Loan and T. Co. v. Long Beach Imp. Co. (1882) 27 Hun 

11 Skipper v. Stokes (1868) 42 Ala. 255, 94 Am. Dec. 646. 

12 As was seen in the principal cases. 

"Uniform Sales Act, §5 (3) ; i. e., the doctrine is not excepted from 
the rule governing future goods in general. 

1 59 Cal. Dec. 634, 190 Pac. 628. 

2 Williston on Sales, pp. 353, 355, §261, and cases there cited; see also 
Uniform Sales Act, §§ 17 and 18, and Cal. Civ. Code, § 1140; Blackwood v. 
Cutting Packing Co. (1888) 76 Cal. 212, 216, 18 Pac. 248, 9 Am. St. Rep. 199; 
35 Cyc. 308, 322. 

3 See Uniform Sales Act, § 18; Williston on Sales (1909) p. 353. 

* Uniform Negotiable Instruments Law, Cal. Civ. Code, § 3265c. 



